
COMPTROLIXR GEIENAI. OF THE UWltWOD STATES

WASUIIGTKC D.C. Z25IS

)$-179028 October 12, 1973

et

Blectro lzptldna, Irnc.
P*O# Box 870
Red BaUkt t, I Jorsay 07701

Attentiosti tir. JIark Rubin
Prtoidont

Getleten:n

Reference to medE to your latter of July 6, 1973, and oubaequeuit
correspondence, protesting against avard of a contract to ny10nef other
than your fimi wader request for proponals.(0'?) No, I(O00.27-?3-t-0042,
issuud by Via U. S. )Itrina Corps.

Th. *olicitasion In question va louoed on Jsnuary 26, 1973,
requeoting quotatiina for 540 wattmeterv, plus an option for an uddi-
tion4l 264. On Jurno 11, 1973, theo deadLine for best and final proposals,
thron proostale jira oubrntttcd, Bleetro Xripulve (El) being low. A pre-
nward survey won then conducted on C1. 1ta preaward teaz found LT to be
unsatiafactory in noevoral axoans namelys purchacing and sulicontracting;
quality asourance; past performance recovdl and ability to noet tho
required dalivary uchldulae. 3atsed apon this proawurd uurviy, tho
contracting officer dutermined that El wns tot responaible,

On June 14, 1973, the contracting officor roquouted a Certiflcate
df Competoncy (COO) review frou the Small Busines. AldaIlaistrAtion (SU.)
SBA, however, replied that it would take until. July U1, 1973, to process
the COO. The Marine Corps determined thin delay to be too long, due to
theo urgent nature of the procureanont, and requested SUA to ruturn nUl
paperwork to them if SDA could not reply by Jtnm 29, ',973.

On Juno 20, 1973, tho Harins Corps requiremenuts offic. confirmed
ln writing the urgent need for tho wattootoro. A Certificate o± Urgency
vao mosund by the Acting Director of the Procurement Divisicon pulruant
to the provisions of Armed Scrvices Procurement Rabiulation (ASPR)
1-703.4(c)(iv). As a result, 54 returned all documents on tho COO
requev t.

The Xarins Corps Procurement Division Contract Rvriew Boar! rovi"m'
and approvekd the contracting officer's recotmendation to award Ito othar



17 9 0 2 6~~~~~~~~~~~~ .

.~~~~~~~~~~~~~~~~~~~~ S

than thi lou offoror (Pit) nnd on June 21, 1973, award was mad. to Coaxial
Dynamics, Inc. (Cuaxial) thVi second low offeror.

GIvan this net of circiiswtzaces, fi protested to our Office on
June 27, 1973, basing their proteLt on the followtn, contontloass

(a) The prowaard survoy was uttlust and unfair,

0b) That they were completoly reeponsiva and roaponnibk and could
havo proven such if given their right to a OC aition by the Silk*

(c) Zie HIrine Corps did not hava a right to niard the contract, to
Coaxial baoed on urgen.,y simply bccnauin of thn cloue of the fisanl
yonlr.

An concorns your first contontion, the proaward survey team fotud
your firm to be' unsatisfactory in ntuverous areon, Our Office tIas con-
aistently talkn tho position that thu qucstion no to the qualificatious
of a proupoctiva contractor pritnrily in fur dotmirination by tho pro-
curctrinnt officers conrqoriw, anrd in tho abhence of any shaowing of bad
falth or ack of a reasonabln baris for tha dataratnation, wo are not
required to object to thre dotcrnminntiov mudo by the ninlsnintrative nnancy,
Sea 37 Govip. Cei, 4S0, 435 (1957). On thel basis of our rovicw of the
record and ccnusidoatiton of the informatlon relied upon by the contracting
officer in walcing )ila devenrmuation of your lack of ruaponsibility, we
find no banis upon which to' loally object to the action taken.

You next contend that IOu could hays proven your rtwponsibiltty t1
given nn opportunity to hlavo uch reviewed by SBA. Our position has )'gnn
that a contractinu ofrficor' detenmination of nonrosponsibiltty Is not
final insofar as tho Lc'pncity or credit of a small buinsscn lo concernod.
Saoc 50 Comp Con. f67 (lst70). An a result, thu contracting officer's
'initial unfavorahlo detenitnation should not warrant ignorinU a nore
favorabla proposal of n snall buoinea6 coacorn without further Inveation-

. tion. AOIt 1-705,4(c) roquire the contracting officor to refer a small
busiucoo concern to the SA for the poscibbh issuanco of a 0)C t:hero the
propondl of that concern is to tio rejoctod becausa tho concern lias been
dettrniued to be nonresponsiblo vi to capacity or credit. The nogativo.
preaward survey upon which tOn contractAng officer relaed Lu aooking his
datermination in your case vau bsaid on factoar which directly related
to El's capacity to perform the contract. Thernfore, the contracting
officer woo correct and in coz)ilanee with ASPR twon referring the uattor
to 884 on Juna 14.

H oweer, the vithdrtw& a oat the request frc SBA was duo proper,, ifin
the circwumtancns of this cane, ASPR 1-705.4(c)(iv) status that':
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"A vTaerral inood not b~io de to the SB if tlha cautractins
officer certifies in writing, and hlf carttficatot"tj la
approved by the chlaf nf the purc lasig office, that tes .
awardl cmit Deo vade. ultbout delay,y 1ncludo9 sucll certifica s

'r,{ms u an upportf-nm dbocumontativm La thn tontract Mova and, 
pr.iaplly .WtniaAos an copy to the GBs. Contracting offcara 
V1a.11?] 1='dintoly wupon sacelpt or' sufficie~nt Informatdon,
Mko a dowrminattor. eonearnia4g tles reapxsio3b1iiy of the 1zw r 
rasponaiv 1rospective sm~ll buoiness contvactror If a con- 
etractW3: officer rik~en a determination of nonrosponsibilt.tyl
and it only captAcity or cradit considarations atre intolvoad,
he shall prtafAtl7 refer to SRA',for COC ctinnideration unleaf ;
ha exomiest§cf a locu..3ted cartifi1ctsto of usrzoeny indicatinrq
the spe~cific rotasols %st'y an nuzird mtust ba tuide '.<tOUt tbo
I eley Incident to If*rral to $11A4,

Xn thiin particular Ins tance $ the, contieactinR of f lcer vado his cortl f leation
on June 20, 19,73, mud cuc% *wan approved by thle clieX of thec purclasing
offica# Viat tha mmnrd hlad to De madle Kt;hout dal~q due to thc urg~ent need 
for tlhe itcaqs involled. A copy of thl-4 finding, vots sent to S.A# As n
Caortifitcat, of Urgency had baeen properl.- ame:outadp thle contricting officoar...
was ~,ustitodee i~n not allowinge St:M. to revicew your rraplicatioal for a COC.
Thereforal your contention tilat you x~mbre improperly gdonied n lhearing '
bafora Via Oak Is wi~thout morit as ASPH A"705)4(c)(Lv) van fully cornplied

Yomur fit nl cont~entlon Is that tho Mr2ino Corlis di not have the ri,^,bt
to mnk a=% VUrd of the cont~ract simplyt because tits fiscal yaar was qulclY.V~r
&omin~g to an cudl, Tito actwil baiils for th'b ssardp howsvers was t5Xt: a
critical nsed .:-xiated for tbe am-ntloters1 lio tbao lacl; of Pitch it-em
noveraly affecuced r-eP cossba~t randtnrcmn. It is roportkid that ann .furtherz
delay wouls1 h;;v:t mm~ultedl Ln m n soufficlont at.omat of lsand time m-miningil
to acquire tlu: poods Mian nedade. Ito avgv1ica hnim boan pr.otrted to re~fute
tllis; determinit .on .

ASPR 2-4071.80)(3)(i) giras Via contraimilng offtlcor ti10 authority to
mn'c ak aau rd in nuch innI:Gnceat Xxa NOCtI011 Statea:

41114hor u a iritton protest agansit thm mitin of an award:' 
Is receiv~td, mmrd shall not be made ulztil the mnttr In. 
i"solved, imless the contracting vfficer dot~omnbem thzCl

(1) tha itcaw to be procured are urgently requiredis or * §

sucs a titaranitatimu wsr made ou Jun 20, 1973a, 
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*~~~~ 9Sno1 yours

_,~~~~~~~~~~~~~~~ _

Acting Comptro11or Gonoatn
of thea Unitodl States

V~ ~ ~ ~ ~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~,
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